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Ashram Road, Navrangpura, Ahmedabad-380009.

at{ anf@ z 3rfa 3mer 3riis 3rra aa ? al us ga 3mg # sf zrnferf ft aarg ng err 31f)an! st
3r@tea z pr)rv 3rd= uga a rut &.

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,rnay
file an· appeal or revision applicati"on, as the one may be against such order, to the appropriate authority
in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. ·of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, ·Jeevan Deep Building, Parliament Street. New ·
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case. governed by first"
proviso to sub-section (1) of Section-35 ibid :

(ii) ,:rfG T-JIB Tu"\ "ITTf"4 * rnT-["fl if. Gura tf g~ arura f}fl we7 zn 3ru nrura i u f)a ruzrmm ;
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tr g& st1

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
· another factory· or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported LL9LI I Of
territory outside India. ·
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exporte_d to any country
or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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(d) . Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No,2)
Act, 1998.

(1) ?)u 3aa zyca (r9l) fzmr4a), 2oo1 fzm s d sfnfa faff4e ya in -s a ufj) ii, 4fa arr?r a
,f 3man fa Re-fa # nm a jr yea--mr gi ar4ta 3Irr at -t uRij rr fra ant fhzn uram
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order Q
sought to be appealed against is communicated and shall be accompanied by two copies each

· of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) ffara 3mct a arr ursi viva ml va ara wq zr ur a et at ua zoo/ - qra y7arr at Gr 3i Gre@i

vicar a n cg a vna st t 1ooo/- i #tu yr1ra 4$] un@I

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() #tar Rat ar@fr, 2o17 a6 era 112 siala 0
Under Section 112 of CGST act 2017 an appeal lies to :-

() UafefRra afeoa 2 (1) i snrg ary # tarn at fa, 3r@at a nrra i vn gycci, #:tu
8na gyc vi @hara rf)4la nnfrw (free) ) 4fa flu 9)feast, 31zrarara i 2"° ma,

azmmf araa ,3rar ,fr+Tar ,3r#113I -- 380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals·.
other than as mentioned in para-2(i) (a) above

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied, against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amou_nt of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate pul)lic sector bank of the place .where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each ·o.Lo. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is _filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~TT~~~ 3TlufrRP'l 1970 uom vigil[@ra #) 3rqfl--1 aiaifa feiRa fg 3rm at 3r4ea zn
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(5)

(16)

(17)

• One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the.
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

8ta zyc, arr Gura zyc vi hara rt#a -urn~ran (fr). a sf r)a) .a mr
sacs #iar (Demand) UT is Pealt) l 1o rd sran at 3rant ?izri4, 3rf@asar a amt ,. t

cfi1"~ ~W t !(Section 35 F of the Central Excise Act, 1944. Section 83 & Section 86 of the-Finance Act,
1994)

(i)
(ii)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act. 1944, Section 83
& Section 86 of the Finance Act. 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xvi) amount determined under Section 11D;
(xvii) amount of erroneous Cenvat Credit taken;
(xviii) amount payable under Rule 6 of the Cenvat Credit Rules.

s 3mer # sf 3r4hr nf@aur a mar szi areas 3rzrar reas z avg Ra(Ra zt at ;JTTll" fc!iv -w ~~.
3 3 . 3

<fi 10% a1ala w ail sag #a avg Raffa gt aa cros <t- 10% 9rare w Rt sr aft ?y
.

6(1) In view of above; an appec1I against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where pena"ity alone is in
dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services_
.· Tax Act,2()17/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensationto·;:_
states) Act,2017,may file an appeal before the appellate tribunal whenever it is constitu ~~..,"",.J,J · '~-;
months _from the president or the state president enter office. ·
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V2(ST)181/Ahd-South/2019-20

ORDER-IN-APPEAL

1. This order arises out of an appeal filed by M/s. Relcon Infraprojects

Ltd., having office at 305, Atma House, Near Paradise Hotel, Opp. RBI,

Ashram Road, Navrangpura, Ahmedabad-380009 [New Address of

communication: A-01/101, Krishna Appt., Opposite Mahavir Jain Vidyalaya,

Juhu Lane, Andheri West, Mumbai-400058](hereinafter referred to as

appellant') against . Order in Original No. CGST-VI/Ref

43/MK/AC/Relcon/2019-20 dated 31.10.2019 [hereinafter referred to as

'the impugned order; passed by the Assistant Commissioner of Central Tax,

Division VI, Ahmedabad South (hereinafter referred to as 'the adjudicating.

authority).

2. Facts of the case, in brief, are that the appellant is engaged O
providing taxable servicesunder the category of "Works Contract Services"

as defined under erstwhile Section 65 ( 105) (zzzza) of the Finance Act,

1994 and holding Service Tax Registration Number

AADCR4459EST002.They had filed refund application on 01.06.2019 for an

amount of Rs. 35,53,811/- in terms of the OIA No. AHM-EXCUS-001-APP-

0170-2018-19 dated 25.03.2019 passed by the Commissioner (Appeals),

Central Tax, Ahmedabad.

2.1 The appellant has initially filed claim for an amount of Rs. 35,53,811/

on 29.06.2018 for refund of Cenvat Credit balance as per the ST-3 return

for the period from April-2017 to June-2017, on the grounds that Central

GST Act, 2017 came into effect from 01.07.2017 and the transitional

provisions under Section 142 (3) of the Act, provides the refund of Cenvat

Credit under existing law. The details of Cenvat credit for which refund has

been claimed is as under:

o

Sr.
No.

1

2

3

Particulars

Balance as on 30.06.2017 as er ST-3 return
Amount re-credit after 30.06.2017 in terms of
Rule 4 7 ofCenvat Credit Rules, 2004
Amount notavailed for invoices No. RA-4 dated
30.06.2017 was not availed in the service tax
return

TOTAL

pg. 4

Amount ofCenvat Credit for
which refund is claimed in Rs.)
Service Tax KKC Total

1998634 74149 2072783

1391012 0 1391012 ~

86912 3104 90016

3476558 77253 3553811
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2.2 The abovementioned refund claim was decided vide OIO NO. CGST

VI/Ref-112/SKC/Relcon/2018-19 dated 30.11.2018 passed by the Assistant

Commissioner, Central GST, Division-VI, Ahmedabad-South, wherein tlie

refund claim was rejected on the grounds that the Cenvat Credit Rules,

2004 does not allow the refund of accumulated balance of Cenvat Credit
belying on 30.06.2017 as new levy of GST came into force w.e.f. 01.07.2017,

and therefore the refund claim is not eligible to the said claimant.

2.3 Being aggrieved with the said OIO NO. CGST-VI/Ref

112/SKC/Relcon/2018-19 dated 30.11.2018; the appellant had filed appeal

before the· then Commissioner (Appeals), Ahmedabad who vide OIA No.

AHM-EXCUS-001-APP-0170-2018-19 dated 25.03:2019 remanded the case

to the adjudicating authority to pass a fresh order after giving an

opportunity of personal hearing to the said appellant.

2.4 In de-novo adjudication proceedings, the adjudicating authority has

again rejected the refund claim on the following grounds:

' .
(i) The Cenvat Credit Rules, 2004 does not allow the refund of balance

lying in the Cenvat account

(ii) Further the claim for refund of re-credit of Cenvat Account after

30.06.2017 and non availment of Cenvat Credit in the ST-3 return

is also in contravention of the provision, as due to implementation

of the GST w.e.f. 01.07.2017, there is no existence .of the Cenvat

Credit Rules, 2004 after 30.06.2017 and there is no provision of

refund of such adjustment on or after the appointed date of GST is

made either in the Cenvat Credit Rules, 2004 or in the CGST Act,

2017.

(iii) The said claimant has filed the refund claim on 29.06.2018 and as

per the provisions of Section 142 (3) of the Act, every claim for

refund filed by any person before, on or after the appointed day,

for refund of any amount of Cenvat credit, duty, tax, interest or

any other amount paid under the existing law, shall be disposed of

in accordance with the provisions of existing law and any amount

eventually accruing· to him shall be paid in cash, notwithstanding

anything to the contrary contained under- the provisions of existing

law other than the provisions of sub-section (2) of Section 11B of

the Central Excise Act, 1944.

pg. 5
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(iv) As the said appellant was already registered under Service Tax

having Service Tax Registration No. AADCR4459EST002, he was

automatically migrated into the GST law w.e.f. 01.07.2017 in terms
. .

of Section. 139 of the CGST Act, 2017. Further, the appellant was

continuously filing their regular GST returns as per CGST Act, 2017.

Besides that he has not filed any application for cancellation of

certificate of registration issued to them under sub-section (1) of

Section 139 of the CGST Act, 2017 and hence their business was

live on after the enactment of GST Act, 2017.

(v)- There is a clear provision to carry forward the Cenvat Credit into

GST regime by filing GST TRAN-1 under Section 140 of CGST ACT,

2017 and there is no other way to avail the benefit of Cenvat Credit

lying in balance just prior to the appointed day i.e. 01.07.2017.The

appellant had failed to file their TRAN-1 and instead, filed the

refund claim under Section 142(3) of CGST Act, 2017.Hence, the

case had to be adjudicated as per the provisions of existing law i.e.

Service Tax Act, Chapter V.of the Finance Act, 1994. While as per

Cenvat Credit Rules, 2004 and Section 11 B of Central Excise Act,

1944 [made applicable to Service Tax matters vide Section 83 of

the Finance Act, 1994], the refund of Cenvat Credit accumulated in

the Cenvat Account is not admissible.

(vi) The appellant has also relied on the decision of the Hon'ble High

Court of Gujarat in the R/SCA No. 5758,. 5759,5760& 5762 of 2019.

The Hon'ble High Court has . in the said matter directed the

department to permit the writ-applicants to allow filing of

declaration in form of GST TRAN-1 and GST TRAN-2 so as to enable

them to claim transitional credit of eligible duties in respect of the

inputs held in stock on the appointed day in terms of Section 140

(3) of the Act. Hence, the order is for allowing the Cenvat Credit by

filing GST TRAN-1 and GST TRAN-2, and does not allow refund to .

the applicant.

4. Being aggrieved with the impugned order, the appellant preferred this

appeal on the grounds that:

(i) The Appellants, being mainly government contractor, was

depended on work to be awarded by government only. At the time
of Transition i.e.30.06.2017, there was no new contract available
from the Government or otherwise awarded to the Appellant.

0

O

They were mandatorily migrated into GST Regime in view of

pg. 6
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Section 139 of CGST Act, 2017 and continued to file regular returns
required ' to be filed under GST. As regard to why GSTR-Form

Trans-1 was not filed in terms of Section 140(1) of CGST Act,2017,

the contention of the Appellant is to state that the same was

not mandatory; The Section 140 (1) is just "entitling" the assessee
to avail the benefit of transferring the credits into the GST regime.

The CGST law empowers the entitlement to transfer the credit
under the GST era but to exercise the entitlement or not was never .

restricted nor intended.

There are various beneficial provisions which were already available
under different laws from time to time, against which there is

always a consistence view of Honorable Judiciary that the same are
totally optional and are at the discretion of the assesse to avail the

benefit or not to avail the benefit else· follow. the regular process

otherwise available and to seek other alternative remedy. They
relied upon following case laws:

QI Judgment of Hon'ble High Court in case of Naffar Chandra Jute

Mills Ltd. reported at 1993(66)ELT574(Cal) · which held that

"where there are two contrary interpretations by the Excise

Authorities of the same notification the one which accords with the

principle of beneficial construction recognized, in Parle's case must

prevail".

Order of Tribunal in case of Commissioner of Central Excise,
. .

Ahmedabad Vs. Surya International reported as 2010(262)ELT

968 (Tri.Ahd) which held that "No manufacturer to be compelled

to clear goods under rebate and manufacturer free to choose out of

various options given under law".

Judgment of Hon'ble High Court of Karnataka in case of

Commissioner of Service Tax, Banglore Vs. Motor World
reported as 2012(27) STR 225 (Kar.) which held that "If two

views are possible, view beneficial to assessee is to be preferred."

· Therefore, if the analogy/ratio derived from the above case that
can be applied to the present case and filing of TRAN-1, the same
was not mandatory under the GST Law. While the Appellant do not

have any new business on hand, they had unutilized Cenvat Credit

• as on 30-06-2017 [as is evident in St-3 return filed on 14-10
2017]. Therefore, instead of choosing option to file TRAN-1 under
Section 140 (1), they chose to file refund claim of unutilized Cenvat

Credit under Section 142 (3) of the said.

Rule 5 of CCR, 2004 grants refund to manufacturer for export
. ·

without payment of duty or to service provider who provides output

pg. 7
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service which is exported without payment of service tax. However,

with respect of export, separate provision is prescribed under CGST
Act, namely sub-section (4) of Section 142 which is meant for one
class of person namely exporter. Once a specific provision is.
provided for one class of persons, the other provision [in the

present case section 142 (3)] will apply to other class of persons.

The provisions of sub-section (3) is bifurcated in four parts as

under:
• Every claim for refund filed before, on or after the appointed day, for

refund of CENVAT credit shall be disposed of in accordance with the

provisions of existing law;
• Any amount eventually accruing shall be paid in cash;
• Notwithstanding anything to the contrary contained under the

provisions of existing law
• Other than the provisions of sub-section (2) of section 11B of the

Central Excise Act, 1944

The provision contained in first part states any amount of Cenvat 0
Credit including closing balance as on 30.06.2017 can be claimed

(iv)

0

%
. .

*

as refund in accordance with the provisions of existing law. This

means a manufacturer or a provider of output service shall be
allowed to claim Cenvat Credit of levies ...., stipulated in Rule 3(1)
of CCR, 2004. This means if inputs or input service is not entitled ·
for Cenvat Credit as per CCR, 2004, registered person shall not be
entitled to claim refund of the same. In other words Cenvat Credit

shall be claimed in accordance with the existing law.

The second part of the provision states "any amount eventually

accruing to him shall be paid in cash". It means Cenvat claimed but

not utilized shall be refunded to him in cash ...,

The third part is non-obstante provision which overrides the
existing provision restricting the refund of Cenvat credit in cash to

assessee other than exporters.

The fourth part puts condition that in order to claim the refund of
Cenvat Credit registered person has to satisfy the provisions of

sub-section (2) of section 11 B of Central Excise Act.

Sub-section (2) of section 11 · B of the said act is re-produced

herebelow:
"If, on receipt of any such application, the [Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise] is satisfied
that the whole or any part ofthe [duty of excise and interest, if any,
paid on such duty] paid by the applicant is refundable, he may make
an order accordingly and the amount so determined shall be credited'
to the Fund:

pg. 8
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Provided that the amount of [duty of excise.and interest, if any, paid
on such duty] as determined by the [Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise] under the
foregoing provisions of this sub-section shall, instead of
being credited to the Fund, be paid to the applicant, if such amount
is relatable to 
(a)

(b)

(d)

(c)

rebate of duty of excise on excisable goods exported out of India
or on excisable materials used in the manufacture of goods which
are exported out of India;
unspent · advance deposits lying in balance in the applicant's
account current maintained with the [Principal Commissioner of
Central Excise or Commissioner of Central Excise];
refund of credit- of duty paid on excisable goods used as inputs in
accordance with the rules made, or. any notification issued, under
this Act;'
the [duty of excise and interest, if any, paid on such duty] paid by
the manufacturer, if he fiad not passed on the incidence of such
[duty and Interest, if any, paid on such duty] to any other person;

(e) the [duty of excise and interest, if any, paid on such duty] borne
by the buyer, if he had not passed on the incidence of such [duty
and interest, if any, paid on such duty] to any other person;"0

On reading the above provisions contained in sub-section (2), the
appropriate clause to claim the refund of excise duty and service

tax shall be clause (c) and in respect of education cess and S.H.E.

Cess, the appropriate clause shall be clause (e). The condition
°

prescribed in clause (c) provides that the applicant claiming refund
of inputs and/or input service is used in manufacture of final
products and/or provision of output service. In the premises,

4pi-

registered person shall be entitled to claim refund under sub-
section (3) of section 142 of the CGST Act, 2017.

:Q v) It is also submitted that in respect of Invoice no. AIPL/15-16/67UG
dated 10.10.2015, since the payment was not made within a period
of three months from the date of issue of invoice, they had

. .
reversed the Cenvat Credit of Rs. 13,91,012/- in terms of Rule 4

. .

(7) of Cenvat Credit Rules, 2004. Subsequently, they made the
payment of invoice on 11.07.2017 and therefore re-credited the

amount in their CenvatCredit register in terms of saving clause

provided under clause (c) of section 174 (2) of the. CGST Act. This. ,•

being so, they prayed that either refund should be granted or in the
alternatively they should be allowed to claim Input Tax Credit 'of
said amount under GST in terms of provisions of contained section

140 (9).of CGST Act, 2017.
(vi) An amount of Rs. 90,016/- could not be availed as credit for the

·Invoice No. RA-4 dated 30-06-2017 relating to services availed by
the appellant prior to 30-06-2017 however the invoice for the same
was received by them after the appointed day and also after filing
the revised ST-3 returns for the period April, 2017 to June, 2017
filed on 14-10-2017. There is no provision under CGST Act, 2017 to

pg. 9
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deal with the situation. Critical examination of Section 140 (5) of
CGST Act, 2017 reveals that the said provisions deals with the
situation where the services are received after the appointed date
for which tax is paid under the existing law, which is not the case of
the appellant. In other words, the transitional provisions under

CGST Act, 2017 is deficient~to deal with the situation arises in the

case of appellant.

Therefore, to obviate the aforesaid three situations, the appellant
has taken recourse to the option available under Section 142 (3) of

CGST Act, 2017 and filed the refund claim.

(vii) The arguments advanced by the Adjudicating Authority that there
is no provision in the existing law to refund the un-utilised Cenvat

Credit is also not correct in light of the following case laws being -

relied upon by the appellant:
• Union of India Vs. Slovak India Trading Co. Pvt. Ltd. Reported as

2006(201) ELT 559(Kar) CEA Ao. 5/2006 decided o 07-07-2006. O
• Gauri Plasticulture P. Ltd. Vs. Commissioner of Central Excise reported as

2018(360) ELT 967(BOM) in CEA No. 28 of 2008 & 257 of 2007 decided

on 23-04-2018.
• Shalu Synthetics Pvt. Ltd. Vs. Commissioner of Central Excise & ST, Vapi
reported as 2017(346) ELT 413 (Tri. Ahmd) Final Order No.

A/11053/2014-WZB/AHD dated 10-06-2014 in Appeal No. E/1167/2009

SM
• Commissioner of C.Ex. &Cus. (Appeals), Tirupati Vs. Kores (India) Ltd.

Reported as 2009 (245) ELT 411 (Tri. Bang)

(viii) The adjudicating authority has mis-read the decision of Hon'ble
i

High Court of Gujarat in the R/SCA No. 5758, 5759,5760 8 5762 of
2019 [In the case of Siddharth Enterprise vs. Nodal Officer reported
as 2019(29) GSTL664(Guj)] in as much as that the said decisions

were related to allowing writ applicant to file TRAN-1 and TRAN-2

return.

0

5. The appellant was granted opportunity for personal hearing on
18.09.2020. Shri Pravin Dhandharia, Chartered Accountant, appeared for
personal hearing. He re-iterated the submissions made in Appeal

Memorandum.

5.1 The appellant vide e-mail dated 18.09.2020 also submitted copies of
re

following judgements and requested to consider the same as part of their

submissions.

i - CESTAT,.'
wisting

=4.

~,
*

West Zonal Bench, Mumbai Order in case of Century Rayon-

Unit Vs. Commissioner of C.Ex. Thane-I reported at

pg.10
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2015(325)ELT205 (Tri. Mumbai)

(ii) CESTAT, South Zonal Bench, Bangalore Order in case of.Bangalore Cables P.

. Ltd. Vs. Commissioner of C.Ex. Bangalore-III reported at 2017(347)ELT100

(Tri. Bangalore)

6. .I have carefully gone through the facts of the case available on
record, grounds of appeal and oral submissions made by the appellant at the
time of hearing.I find that the issue to be decided in this case is whether the
appellant- is eligible for refund in respect of unutilized Cenvat Credit, as

detailed in Table at Para 2.1 above, as well as of Krishi Kalyan Cess (KKC)
• lying in balance as per Service Tax returns for the period from April 2017 to

June 2017. ·-:

6.1 In order to analyze the issue in proper perspective, it is relevant to go

O through the legal provisions.The provisions contained under Section 140 of

the CGST Act, 2017 and Rule 117 of the CGST Rules, 2017 are re-produced

below:

'Pg.11

'Section-140; Transitional arrangements for input tax credit.

(1) A registered person, other than a person opting to pay tax under

section 10, shall be entitled to take, in his electronic credit ledger, the

amount of CENVAT credit [of eligible duties] carried forward in the

return relating to the period ending with. the day immediately preceding

the appointed day, furnished by him under the existing law [within such

time and]in such manner as may be prescribed:

Provided that the registered person shall not be allowed to take credit in
the following circumstances, namely:-"

Rule-117:"Tax or duty credit carried forward under any existing law or

on goods held in stock on the appointed day.-(1) Every registered

person entitled to take credit of input tax under section 140 shall, within

ninety days of the appointed day, submit a declaration electronically in

FORM GST TRAN-1, duly signed, on the common portal specifying

therein, separately, the amount of input tax creditof eligible duties and
taxes, as defined in Explanation"'2 to section 140,· to which he is entitled

under the provisions of the said section:"

I find that in the present case, it is undisputed that the appellant has

not submitted the declaration in FORM GST TRAN-1 to avail the benefit
of transferring the credits [un-utilised cenvat credit as on 30-06-2017]

into the GST regime. Instead, as per their submission, as mentioned in
para-4 (ii) above, they have preferred and filed refund claim of such
unutilized Cenvat Credit claiming. them to be eligible under the
. .

provision? of Section 142 (3) of the CGST Act.

-:.··

,»
,~ . , . ' :- . . .

. ·
'.; 11'1 :;...,,o"' .,. .ou -:- .
"' ...
. ;; z . . . • .
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6.2 It is an admitted fact that the appellant has continued to operate

under GST regime and had filed returns.Under the circumstances, the
appellant had to . necessarily carry forward the CENVAT balance as per
Section 140 of the CGST Act, 2017. The word used in the said section is

"shall" and hence there was no option to the appellant but to carry forward
the CENVAT balance . and make a declaration under GST Tran-1

electronically..I am not in agreement with the contention of the appellant
that the CGST law did not intend or restrict to exercise the option of transfer
of CENVAT balance. Hence, the reliance on case laws of Naffar Chandra Jute

Mills Ltd. etc. by the ap_pellant is misplaced in as much as there is no
ambiguity in fiscal statute and that there was also no alternate option

available to the assessee. The contention of the appellant that they had no
business and hence did not file TRAN-1 lacks legal support in as much as

they had never surrendered the registration granted to them and had

continued to file GST returns. Hence, they have continued to operate under 0
GST regime.

6.2.1 Further, the provisions of Section 142 (3) of CGST Act, 2017 are re

produced below:
"Every claim for refund filed by any person before, on or after the

appointed day, for refund of any amount of CENVAT credit, duty, tax,

interest or any other amount paid under the existing law, shall be

disposed of in accordance with the- provisions of existing law and any

amount eventually · accruing to him shall be paid in cash,

notwithstanding anything to the contrary contained under the provisions

of existing law other than the provisions of sub-section (2) of section

11B 0f the Central Excise Act, 1944:

Provided that where any claim for refund of CENVAT credit is fully or

partially rejected, the amount so rejected shall lapse:

Provided further that no refund shall be allowed of any amount of

CENVAT credit where the balance of the said amount as on the

appointed day has been carried forward under this Act."

In terms of the said provision, the claim for refund had to be disposed

of in accordance with the provisions of existing law. Further, in terms of

Section 2 (48) of CGST Act, "existing law" is defined as under:
r

existing law" means any law, notification, order, rule or regulation

relating to levy and collection of duty or tax on goods or services or both

passed or made before the commencement of this Act by Parliament or

any Authority or person having the power to make such law, notification,

th rder, rule or regulation;"
a\.8°:3
2g

0
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Hence, the existing law in the present case - is the Service Tax,
. .•

contained under Chapter V of the Finance Act, 1994, and Section 11B of the

Central Excise Act, 1944 made applicable to Service Tax matters vide

Section 83 of the Finance Act, 1994.Further, I find that Section 11B of the

Central Excise Act, 1944 and the Cenvat Credit Rules, 2004, do not contain

any provision which allows refund of such accumulated Cenvat Credit in the

Cenvat Account.

6.2.2 It is also observed that the appellant has in para no. 4 (iii) above

tried to interpret the provisions of Section 142 (3) of the CGST Act after
dividingit into four parts. It has been contended that "The second part of the.

provision states that any amount eventually accruing to him shall be paid in
cash means Cenvat claimed but not utilized shall 'be refunded to him in

· 0 cash". In this regard, I find that when we bifurcate the provision in parts
which is connected with the term "and", the second part should be read in

consonance with the initial part and in any case, the second part of the

·. provisions will be applicable only to the situation which qualifies the first one.
Further, it is a settled legal provision that the financial statutes should be

read in totality and not in parts. Hence, I find that Section 142 (3) of the
CGST Act is grossly mis-interpreted by the appellant. Accordingly, the

contention made by appellant is rejected being devoid of merit.

6.3 AS regards the refund claim on component of service tax as mentioned
at Sr; No. (2) of the said table under the head "Amount re-credit after

30.06.2017 in terms of Rule 4(7) of the Cenvat Credit Rules, 2004", it is

observed as under:

(i) The appellant had reversed Cenvat Credit amount of

Rs. 13,91,012/- pertaining to Invoice No. AIPL/15-16/67UG dated
10.10.2015 in terms of Rule 4(7) of the Cenvat Credit Rules, 2004, as
the payment was not made within a period of three months from the

date of issue of invoice. Thereafter, they made payment for the said
invoice on 11.07.2017 and re-credited the said amount in their

CenvaFCredit register.

(ii) I find that the appellant has grossly misinterpreted the legal .
provisions in as much as that the sixth proviso to· Rule 4(7) of the

Cenvat Credit Rules, 2004, as amended vide Notification No. 6/2015
Central Excise (AN.T) dated 01.03.2015 provides as under:

"Provided also that the manufacturer or the service provider of output
service shall not take CENVAT credit after one year of the date of issue of

any of the documents specified in sub-rule (1) of rule 9."
a-
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Further, in terms of provisions of Section 142 (3) of the CGST Act,
"every claim for refund filed. ..... , for refund of any amount of CENVAT •

credit. .......paid under the existing law, shall be disposed· of in
accordance with the provisions of existing law....... ".

:r.

(iii) Hence, the CENVAT credit in respect of Invoice dated 10.10.2015

was not available to the appellant on 11.07.2017, being document of

more than one year, under proviso to Rule 4(7). Accordingly, I find
that the re-credit taken by the appellant after making payment on

11.07.2017 is not legally correct in terms of the said proviso to Rule
4(7) of Cenvat Credit Rules, 2004 and the contention of the appellant

is not legally sustainable and is accordingly rejected.

6.4 As regards the refund claim for an amount of Rs. 90,016/- forInvoice

No. RA-4 dated 30.06.2017, the appellant has contended that there is no
t

such provision exist under· Section 140 of the CGST Act, 2017 which allows

credit involved therein.In respect of the question of entitlement of such

credit, the appellant should have approached the competent jurisdictional

authority. As the CENVAT was not availed for the said amount, any question
of its refund does not arise. I find that the adjudicating authority in Para 18
of the impugned order has come to conclusion that the appellant can reclaim
the amount in form of credit and not in form of refund. I am in agreement

with his finding.

0

6.5 Further, I also find any "cess" is not covered under the category of
"eligible duties" as per the Explaination-3 to the Section 140 of the CGST Act

which provides transitional arrangement for input tax credit. Further, there is

no provision exist in the Cenvat Credit Rules 2004 or the CGST Act, 2017 0
allowing cash refund of cess lying in balance in the Cenvat Credit Account as
on 30.06.2017. Hence, the appellant is not eligible for refund for any amount

paid as cess.

7. Further I find that the appellant has placed reliance on the following

Judgements:

• Union of India Vs. Slovak India Trading Co. Pvt. Ltd. reported as .
2006(201) ELT 559 (Kar) CEA No. 5/2006 decided on 07-07-2006.

it

• Gauri P!asticulture P. Ltd. Vs. Commissioner of Central Excise reported as
2018(360) ELT 967 (BOM) in CEA No. 28 of 2008 & 257 of 2007 decided

on 23-04-2018.
, '

• Shalu Synthetics Pvt. Ltd. Vs. Commissioner of Central Excise & ST, Vapi
reported as 2017(346) ELT 413 (Tri. Ahmd) Final Order No.

ha A/11053/2014-WZB/AHD dated 10-06-2014 in Appeal No. E/1167/2009
%,
<6rr,,. _

?e.

%
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• Commissioner of C.Ex. &Cus. (Appeals), Tirupati Vs. Kores (India) Ltd.
Reported as 2009 (245) ELT 411 (Tri. Bang)

'
• CESTAT, West Zonal bench, Mumbai in case of Century Rayon-Twisting

Unit Vs. Commissioner of C.Ex. Thane-I reported as 2015(325) ELT 205
(Tri. Mumbai)

• CESTAT, South Zonal bench, Bangalore in case of Bangalore Cables P.
Ltd. Vs. Commissioner of C.Ex. Bangalore-III reported as 2017(347) ELT
100 (Tri. Bangalore)

7 .1. I find that in all the above cases, the issue involved is refund of
unutilised' input tax credit on closure of the operation and surrender of

registration by the respective party. Whereas, in the present case, the

appellant was already registered under Service Tax having the Service Tax·

registration No. AADCR4459EST002 and had automatically migrated in to

the GST Law w.e.f. 01.07.2017 in terms of Section 139 of CGST Act, 2017
which is re-produced as hereunder:

"(1) On and from the appointed day, every person registered under any

of the existing laws and having a valid Permanent Account Number shall

be issued a certificate of registration on provisional basis, subject to such

conditions and in such form andmanner as may be prescribed, which
unless replaced by a final certificate of registration under sub-section (2),

shall be liable to be cancelled if the conditionsso prescribed are not

complied with.

(2) The final certificate of registration shall be granted in such form and

manner and subject to such conditions as may be prescribed.

(3) The certificate of registration issued to a person under sub-section (1)

shall be deemed to have not been issued if the said registration is cancelled

in pursuance of an application filed by such person that he was not liable to

registration under section 22 or section 24,

Further, I also find that the appellant has not filed any· application for
P

cancellation of certificate of registration issued to them under sub-section
(1) the section 139 of the said act and the appellant was continuously

filing their regular GST returns as per CGST Act, 2017. Hence, the status

of the appellant cannot be considered as a "closed unit". Accordingly, the
· said judgements would not be squarely applicable in the present case.

8. It is further observed that the Larger Bench of the Hon'ble High Court
of Bombay has considered the issue of refund of accumulated cenvat .credit ·

in case of Gouri Plasticulture Pvt. Ltd. Vs. CCE Indore [2019-TIOL-1248-HC
-CX-LB] when the Division Bench of the Hon'ble High Court at Bombay
referred the matter to it after framing the questions of law as under:

· ¥
•o

.p5°
E
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"(a) Whether cash refund is permissible·in terms of clause (c) to the proviso ~
to section 11B (2) of the Central Excise Act, 1944 where an assessee is G

unable to utilize credit on inputs?

(b) Whether by exercising power under Section 11B of the said Act of 1944,
a refund of un-utilised amount of Cenvat Credit on account of the closure of

manufacturing activities can be granted?

(c) Whether what is observed in the order dated 25th January 2007 passed

by the Apex Court in Petition for Special Leave to Appeal (Civil) No. CC 467
of 2007 (Union of India vs Slovak India Trading Company Pvt Ltd.) can be

read as a declaration of law under Article 141 of the Constitution of India?"

8.1. After analysing the entire issue in detail, the Hon'ble High Court have

answered the questions of law as under:

"40. As a result of the above discussion, we answer the questions of law

framed above as (a) and (b) in the negative. They have to be answered

against the assessee and in favour of the Revenue. Questions (a) and (b)

having been answered accordingly/ needless to state that the order of the ·
Hon'ble Supreme Court in the case of Slovak India (supra) cannot be read

as a declaration of law under Article 141 of the Constitution of India."

8.2. Further, I find that the CESTAT, Regional Bench at Hyderabad in case
of M/s. Mylan Laboratories Ltd. Vs. Commissioner of C.Excise& Customs,

Guntur in Central Excise Appeal No. 30591 of 2019 also relied upon the
above mentioned judgement while considering the identical issue and text of..
the Final Order No. 30689/2020 dated 25.02.2020 issued is re-produced as

below:

"Respectfully following the ratio of the judgement of the larger bench of ·

Hon'ble High Court of Mumbai, this Bench had, on an identical matter, in
Final Order No. A/31159/2019 dated 23/12/2019 in service tax appeal No.

30525/2019 in case of BHEL has held that there is no legalprovision under

which the said refund could be given. I find no reason to take a different

view in this case. Accordingly/ following the judgement of the Hon'ble High

Court of Bombay (Larger Bench), I find that the appeal filed by the
appellant cannot be allowed and the impugned order is correct and calls for

no interference."

0

0
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10. In view of the above, I do not find any merit in the contention of the
.·. :·1 .

appellant so as to interfere in the order issued by the adjudicating authority.

Accordingly, I uphold the impugned Order-in-Originaland the appeal is

accordingly rejected.

11. The appeal filed by the appellant stands disposed off in above terms.

...at3so......·8o
" (KnIlesh Kumar)

Commissioner (Appeals)
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